UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

SECURITIES AND EXCHANGE COMMISSION, )
)
Plaintiff, )
) CASE NO.
V. )
)
PAUL SIMMONS, ) COMPLAINT AND
RODNEY GILBERT, ) DEMAND FOR JURY
JOHN ZANKOWSKI, ) TRIAL
KERRY KENNEDY, )
STANLEY SICILIANO and ) INJUNCTIVE RELIEF
ERIC LITTMAN, ) SOUGHT
)
Defendants. )
)

Plaintiff, Securities and Exchange Commission (“SEC”) alleges:

INTRODUCTION

1. The SEC brings this action to address a “pump-and-dump” stock
manipulation scheme involving millions of shares of the common stock of Nutraceutical
Clinical Laboratories International, Inc. (“Nutraceutical” or the “Company”). The
scheme violated the registration and anti-fraud provisions of the federal securities laws.
Defendants include Paul Simmons and Rodney Gilbert, officers of the Company, John
Zankowski, who acted as outside counsel, and Kerry Kennedy and Stanley Siciliano who
were hired by Nutraceutical to fraudulently promote the Company’s stock. Defendant
Eric Littman, a securities attorney, assisted the other Defendants in the scheme to evade

the registration requirements of the federal securities laws.



2. In June 2000, Defendants Simmons, Gilbert, Zankowski and Kennedy
conducted a reverse Merger (the “Merger”) of Nutraceutical into a publicly traded and
SEC registered “shell” company (without assets or operations) named October Project Il
Corp. (“October Project”). At the same time, these four defendants secretly purchased
nearly all of the shares owned by Defendant Littman, who owned the shell with Dennis
Sturm. In September 2000, Zankowski, with help from Littman, fraudulently caused the
Company’s transfer agent (an entity that kept records of who owned its stock) to remove
restrictive legends from the shares he, Simmons, Gilbert and Kennedy had purchased
from Littman and Sturm. The transfer agent then reissued these shares as purportedly
non-restricted shares. Defendants Simmons, Gilbert, Zankowski and Kennedy then
moved their shares to offshore nominee accounts they controlled.

3. In October and November 2000, Defendant Simmons disseminated
false and misleading publicity about the Company, while Kennedy and fellow stock
promoter Stanley Siciliano, falsely “touted” Nutraceutical stock on an Internet message
board. Stock “touting”, in general terms, is promoting a stock in exchange for
compensation. Defendants Kennedy and Siciliano also manipulated the market for the
Company’s stock. Between September 2000 and mid-2001, all of the Defendants
“dumped” (sold) many or all of their shares for over $1.8 million in illicit profits, in
violation of the registration and anti-fraud provisions of the federal securities laws.

4, The SEC brings this action to restrain and enjoin all the Defendants
from future violations of the federal securities laws and to seek other relief, including an
accounting and disgorgement of ill-gotten gains, civil penalties, penny stock bars and, as

to Defendants Simmons and Gilbert, officer and director bars.



DEFENDANTS

5. Paul L. Simmons (“Simmons”), age 75, founded Nutraceutical in
September 1997. He served as the Company’s Chief Executive Officer (“CEQ”) from
1997 through May 2002 and was its controlling shareholder during that time. Simmons
retired from the Company on August 28, 2002

6. Rodney C. Gilbert (“Gilbert”), age 65, served as Corporate Secretary,
Treasurer and Chief Financial Officer (“CFO”) of Nutraceutical from September 1999
through approximately January 2001.

7. John B. Zankowski, Esq. (“Zankowski), age 35, owns a business-
consulting firm, is licensed to practice law in New York and practiced law in Georgia.
From approximately April 1999 until spring 2001, he was both business advisor and
securities counsel to the Company.

8. Kerry P. Kennedy (“Kennedy”), age 40, was a penny stock promoter
who helped engineer the merger between Nutraceutical and October Project and
orchestrated the fraudulent promotion of Nutraceutical stock.

9. Stanley J. Siciliano (“Siciliano”), age 37, was a penny stock promoter
who, in coordination with Kennedy, fraudulently promoted Nutraceutical stock.

10. Eric P. Littman, Esq. (“Littman”), 49, is a Miami-based securities
attorney. Littman was the majority stockholder in October Project, negotiated its merger
with Nutraceutical and sold nearly all of his 3.965 million shares to Defendants

Simmons, Gilbert, Zankowski and Kennedy.



OTHER RELEVANT INDIVIDUALS AND ENTITIES

11. Nutraceutical Clinical Laboratories International, Inc. (“Nutraceutical”
or the “Company”), located in St. Petersburg, Florida, was engaged in the business of
testing and manufacturing a food preservative. At no time was a registration statement
filed or in effect for the Company under the federal securities laws. In January 2000, the
Company’s shares were approved for quotation on the “Pink Sheets” and were traded as a
“penny stock” for the vast majority of the time covered by this complaint. The “Pink
Sheets” are a provider of pricing and financial information for the “over the counter”
(“OTC”) securities market. In approximately June 2000, Nutraceutical merged into shell
company named October Projects Il Corp. (“October Projects”), which was renamed
Nutraceutical after the reverse merger (the “Merger”).

12. The Star Companies, collectively RMH Associates, J. Rothschild, Inc.,
and Eagle Rock Corp, are each Cayman lIsland entities personally owned and controlled
by Simmons and Gilbert. These offshore companies were created shortly before
Nutraceutical’s merger with October Project to hold the 3.75 million Nutraceutical shares
Simmons and Gilbert secretly purchased from Littman and Sturm in the Merger. Their
purpose was to hide Simmons and Gilbert’s ownership of the shares when they sold them
into the public market. As officers of the Company, Simmons and Gilbert were limited
in their ability to legally sell the shares.

13. Dennis Sturm (“Sturm”), along with Littman, was a major stockholder
in October Project prior to its merger with Nutraceutical. He owned one million shares of
October Project before the Merger, and like Littman, sold nearly all of them to Simmons,

Gilbert, Zankowski and Kennedy in a secret stock sale as part of the Merger.



JURISDICTION AND VENUE

14, This Court has jurisdiction over this action pursuant to Sections 20(b),
20(d) and 22(a) of the Securities Act of 1933 (“Securities Act”) [15 U.S.C. 88 77t(b),
77t(d) and 77v(a)], and Sections 21(d), 21(e), and 27 of the Securities Exchange Act of
1934 (“Exchange Act”) [15 U.S.C. 88 78u(d), 78u(e) and 78aa].

15. The Defendants, directly and indirectly, have made use of the means
and instrumentalities of interstate commerce, the means and instruments of transportation
and communication in interstate commerce, and the mails, in connection with the acts,
practices, and courses of business set forth in this Complaint.

16. Venue is proper in the Middle District of Florida pursuant to Section
22 of the Securities Act [Title 15 U.S.C. 8 77v], and Section 27 of the Exchange Act
[Title 15 U.S.C. § 78aa] because certain of the Defendants’ acts and transactions
constituting violations of the laws alleged herein occurred in the Middle District of
Florida. In addition, the principal offices of Nutraceutical were located in the Middle
District of Florida.

THE FRAUDULENT SCHEME

June 2000: Nutraceutical Merges Into October Project

17. In 1999, Nutraceutical’s CEO Paul Simmons hired attorney John
Zankowski to locate a publicly traded shell company into which Nutraceutical, then a
private company, could merge@\ early 2000, Zankowski introduced Simmons to penny
stock promoter Kerry Kennedy, who offered October Project as a merger @ner.

Nutraceutical merged into October Project in a stock-for-stock transaction on June 1,

@o.


us
(SEC Exhibit 29, Tab 6; Zankoswki, at 152-154, 208; SEC Exhibit 31, Tab 12).  NCLI would later retain Zankowski to perform the securities legal work related to its Merger.  (Zankoswki, at 208; SEC Exhibit 31, Tab 12).

us
See Gilbert, at __; Zankowski, at 176.  By March 2000, the Company had yet to find a Merger partner.  Merger negotiations with a public shell company named Hydrox Corporation broke down in or around March 2000.  (Zankowski, at 168).  Proctor (NCLI director) contacted Zankowski in March and told him that NCLI wanted to “get trading fast.”  (Zankowski, at 172).  In April 2000, Zankowski introduced Proctor and Simmons to Kerry Kennedy, with whom Zankowski had worked before.  (Zankowski, at 37-40; 173-174).  Thereafter Kennedy, Simmons, and Proctor discussed several Merger candidates.  (Simmons, at 242).  Simmons testified that Gilbert, Kennedy, and Proctor all were involved in engineering the Merger agreement.  (Simmons, at 237-239, 259).  While Proctor admitted to talking with Zankowski and Kennedy about a Merger, he disputes Simmons’ story that Proctor was actively involved in the Merger process.  (Proctor, at __).

Kennedy also introduced Simmons and Proctor to a team of people who could help NCLI “maintain and build" its stock price after the Merger.  (Zankowski, at 254; Simmons, at 247).  According to Simmons, Kennedy offered a team of investor relations people, including persons who could promote NCLI on their stock picking websites or send out mass unsolicited e-mails, or “Spam”, about NCLI.  (Simmons, at 250; see also Simmons 2/1/01 Telephone Interview (Tab 54)).  In addition, Simmons agreed to hire Zankowski’s law firm—Zankowski and Associates, LLC—to provide legal services in connection with NCLI’s anticipated Merger.  (Zankowski, at 208; SEC Exhibit 31, Tab 12).

us
According to Charito Mittelman’s 7/14/04 comments, “you should refer to the transaction between Nutraceutical Clinical Laboratories (“NCL”) and October Project as simply a “Merger” or “acquisition” rather than a “reverse Merger” since use of the term “reverse Merger” implies that NCL, previously a private company, merged with October Project to create a new public entity when, in fact, NCL became the wholly owned subsidiary of October Project who later changed its name to Nutraceutical.  This distinction is necessary to clarify that Rule 12g-3 of the Exchange Act is not applicable, that NCL did not succeed to the reporting obligations of October Project, and that no additional filings, such as an 8-K12g-3 filing, was necessary.  Instead, October Project, now known as Nutraceutical after the Merger, continued as a reporting company and the former shareholders of NCL owned October Project, now Nutraceutical, registered shares.”



18. Before the Merger, October Project was a shell company with 50 million
shares of common stock. Only five million of these 50 million shares were issued and
outstanding. The founder, sole officer and director of October Project was Defendant
Eric Littman, who 3.965 million shares. Dennis Sturm owned one million shares.

19. Because Littman and Sturm acquired their shares directly from October
Project in a private transaction @7, all of their 4.965 million shares were “restricted”
securities at the time of the Merger. “Restricted” securities include securities acquired
directly or indirectly from an issuer, or from an affiliate of the issuer, in a transaction or
chain of transactions not involving any public offering. Littman and Sturm were
affiliates of October Project at the time of the Merger because of the size of their
ownership and, as to Littman, because he was the sole officer and director of the
company. As affiliates, Littman’s and Sturm’s 4.965 million shares were also “control
shares.” Control shares are those owned or controlled by an affiliate of the shares’ issuer.
The federal securities laws impose various conditions on sales of control and restricted
securities if the sales transactions are not registered with the SEC.

20.  As a result of the Merger, Nutraceutical became a wholly owned
subsidiary of October Project@iorty-five million shares of October Project (all the
authorized but previously unissued shares) were issued to Nutraceutical’s existing
shareholderﬁ restricted shares. Under the terms of the written merger agreement, it
appeared as if the other 5 million October Project shares (nearly all of which were issued
to Littman and Sturm) would remain with Littman, Sturm and the other existing October

Project shareholders. However, simultaneously with the Merger, Littman and Sturm


us
See, e.g,., Form 10-SB for October Project filed 2/1/00.

us
SEC Exhibits 127 & 128 (7/19/00 filing w/Florida signed 5/31/00 by E. Littman and filed 7/19/00)) (See Exhibit 8, SEC0040) (Tab 36).

us
Simmons, at 264-266; Gilbert, at __; Zankowski, at 102.  The written Merger agreement (SEC Exhibit 127), provided that Paul and Diane Simmons would get all the OCTX shares exchanged in the Merger.  It appears that the only reason the Simmons’ could deliver all the outstanding shares of NCLI under the Merger agreement, given that other people besides Simmons and his wife owned pre-Merger shares of NCLI, was because the entity that merged with OCTX was a Merger sub created for the purpose of the Merger, all the shares of which Simmons did own.  This Merger sub, referred to in the Merger agreement as NCLI, was named Nutraceutical Clinical Labs, Inc.  

According to Simmons, there was another oral agreement that investors in pre-Merger NCLI, including Proctor, would receive one share out of Simmons’ 45 million shares for each share they held in the pre-Merger NCLI.  After the agreed-upon swap, Simmons would hold 29 million shares (to maintain control of the company), and approximately 11 million shares would go to the pre-Merger investors of NCLI.  Proctor was to be the second largest holder of OCTX/NCLI shares with approximately 3 million.  This swap, however, was not performed until November 2001, nearly 18 months after the Merger.  According to Simmons, he intended to have NCLI’s transfer agent make the swap earlier, but the agent told him to wait once it learned of the SEC investigation.  (Simmons, at 264-266).  More than a year later, NCLI’s pre-Merger shareholders were officially issued there shares in the merged entity.  See mess of documents created during NCLI’s post-Simmons audit explaining the sloppy use of NCLI vs. NCLII; see also SEC Exhibit __, Proctor example of share swap to conform interests [date]; see also Frank Boyer documents for a written consent to transfer interests to NCLII from NCLI [date]. Consult Memo by Jim Orchard, legal opinion and other PNC audit documents for a description of the mess that was the Merger.  This mess was caused by the creation of a Merger sub by NCLI and the imprecise use of names.  Zankowski seemed largely to blame here.

The Merger agreement also required that certain Nutraceutical directors replace Littman on the October Project’s board of directors.  Although Littman was replaced as an officer and director of October Project with former officers and directors of Nutraceutical, there is no evidence that the shareholders of October Project ever approved the Merger agreement or the election of the new directors.  See a 6/1/00 “Consent of Action of the Sole Director and Majority Shareholder of October Project II Corp.” signed by Littman as the sole director and majority shareholder.  This consent approves the Merger and elects the directors and officers called for by the Merger agreement.  


secretly sold 4.715 million of these shares to Simmons, Gilbert, Zankowski and Kennedy
in an undisclosed side agreement.

21. Simmons and Gilbert anonymously bought 3.75 million of the 4.715
million shares sold by Littman and Sturm, through the Star Companies, which were
Cayman entities they created to hold and then sell their sharesi?immons and Gilbert
bought their shares using $129,500 they raised from a Nutraceutical shareholder under
false pretenseﬁ

22. The rest of the 4.715 million shares were transferred anonymously to
entities owned by Kennedy and Zankowski as compensation for putting the Merger
together and for providing other purported “services”—865,000 shares to Kennedy and
100,000 shares to Zankowski. In exchange for his shares, Kennedy also agreed to pay
Littman and Sturm $20,000.

23. In July 2000, approximately one month after the Merger, October Project
changed its name to NutraceuticaEBy September 2000, the ticker symbol for the
Company’s stock on the “Pink Sheets” was changed from “OCTX” to @CL

Summer 2000: Simmons, Gilbert, Zankowski, Kennedy and L ittman
Circumvent Resale Restrictions on Their Nutraceutical Shares

24.  The 4.715 million shares Littman and Sturm secretly sold to Simmons,
Gilbert, Zankowski and Kennedy were restricted shares and the stock certificates for the
shares were printed with legends indicating that resale of the shares was restricted under
the federal securities laws. Specifically, the shares could not be sold to public investors
unless the shares were sold in a registered offering—in other words, a SEC registration
statement was in effect—or the sale met one of the exemptions from registration under

the federal securities laws applicable to restricted securities.


us
See Gilbert testimony, at __.

us
The purchase price ultimately paid to Littman and Sturm, and who paid what, is unclear.  Zankowski testified that the price due to Littman and Sturm was $285,000.  More precisely, he said this was the price of the option Littman and Sturm granted to Kennedy’s Rosewood concomitantly with the Merger, to be exercised in no less than 90 days thereafter, to purchase 4.715 million shares.   Zankowski, at 224, 236-237.  Zankowski testified that he didn’t know if anything was paid for the grant.  This $285,000 also is consistent with a written term sheet of the Merger.  SEC Exhibit 192.

We don’t have evidence accounting for all the $285,000.  We have record of Frank Boyer paying a check for #129,250 to a Zankowski & Associates f/b/o Rosewood account at Wachovia in mid-June 2000.  Mr. Boyer told us he sent this check in a telephone interview.  We have bank records from a Wachovia Account in the name of Zankowski and Associates f/b/o Rosewood and from Littman’s PA Trust Account at City National Bank (#0002924139).  These records show wires to Littman’s account (Eric Littman, P.A.) on 6/30/02 ($145K) and 7/3/02 ($5K).  In testimony, Zankowski was shown his bank account records and testified to this.   Zankowski, at 231, 263-264; SEC Exhibit 36.  Littman’s account records confirm the $145,000 wire (6/20/00) and the $5,000 wire (7/19/00) from the Zankowski/Rosewood account. [[ Incidentally, Zankowski/Rosewood account records show a $50K wire to Littman’s account on 11/10/99.]]

Littman’s bank records also show a $5,000 wire from a Rosewood account on 7/20/00.  Throughout 1999, 2000, and some of 2001, records from Eric Littman, PA Trust account show numerous wires (a few each month, for most months) to Dennis Sturm.  In May 2000, Sturm was wired $190K; in June 2000, Sturm was wired $20K; in July 2000, Sturm was wired $160K; in August 2000, Sturm was wired $0.  These records also show other transfers to and from Kennedy and Zankowski’s accounts.

Littman’s lawyer has written that he and Sturm received only $130,000 for all 4.965 million OCTX shares he transferred in the Merger.  See 7/23/00 letter.  According to his 6/30/03 letter, this was the price for the option to buy 3.75 million (not 4.965 million) shares Littman and Sturm granted to purchasers-to-be-designated-by-Zankowski on 6/1/00.  Clearly there are discrepancies between these letters in the number of shares Littman and Sturm transferred and the dollars transferred by Sierra and Rosewood.  

There are glaring inconsistencies between Zankowski’s testimony about the Merger and Littman/Sturm’s version – as told through two letter from his attorney to NCLI in summer 2003 in the context of NCLI’s civil suit.  

Zankowski denied any real involvement in the Merger agreement or the option.
Kennedy and Littman/Sturm structured a 4.715 million-share option for $285,000.  (Zankowski, at 224, 236-237.)  
Zankowski said he didn't know if anything was paid for the grant of the option.  (Zankowski, at 230.)  
Zankowski said he was never party to the option.  (Zankowski, at 426.)  
Zankowski said he spoke to Littman and Rosewood about the “option.”  (Zankowski, at 244-245.)  But he said he had no discussions with Littman about the Merger before it occurred, saying his only involvement in the Merger was due diligence on OCTX and its shares.  (Zankowski, at 184, 310-311, 348.)
He also said he spoke to "the company" about it.  (Zankowski, at 244-245.) And that Simmons was aware of the option.  (Zankowski, at 228.)
Zankowski said he didn't know why it was structured as an option.  (Zankowski, at 228.)  But he said "perhaps" they (KK, EL, DS) structured it for 90 days after 6/1/00 to comply with 144(k), but he didn't know "exactly what their thought was."  (Zankowski, at 229.)  
Zankowski said the option was part of the services Rosewood was to provide to NCLI, namely "helping to structure the deal and provide help with the shares in the aftermarket."  (at 228.  See quotes below elaborating these services.
 
Zankowski’s story is directly contradicted by Littman's lawyers letters.
The 6/30/03 letter to NCLI said that Zankowski proposed the option to Littman.
According to the 6/30/00 letter the price for the option was only $130,000 and was for only 3.75 million shares.  
According to the 6/30/00 letter the option was to sell the shares to such purchasers as "Zankowski would designate."  
No mention of Rosewood/Kennedy or the identity of the purchasers in either letter.
  

us
(SEC Exhibit 128) (Tab 61).  (See Exhibit 8, SEC0040) (Tab 36).

us
(See Exhibit 8, SEC0040) (Tab 36).


25. If there were no registration statement, the resale restrictions prohibited
Simmons, Gilbert, Kennedy and Zankowski from publicly selling any of these shares for
at least one year. Although the Defendants sold hundreds of thousands of Nutraceutical
shares to the public in late 2000 and early 2001, Littman, Simmons, Gilbert, Zankowski
and Kennedy never filed a registration statement for the sale of those shares, nor met the
requirements of any of the exemptions from registration before selling the securities

26.  As part of the scheme to circumvent the registration requirements of the
federal securities laws, Zankowski deceived the Company’s stock transfer agent into
removing the restrictive legends from the stock certificates for the 4.715 million shares.
The removal of the restrictive legends from the stock certificates enabled Simmons,
Gilbert, Zankowski and Kennedy to sell the shares in the OTC securities market without
letting the buyers of the shares know that the shares had sales restrictions.

27. Zankowski convinced the transfer agent to remove the restricted legends
by sending a fraudulent legal opinion letter to the agent claiming that: (1) the sale of
stock by Littman and Sturm to Simmons, Gilbert, Zankowski and Kennedy occurred
September 1, 2000, and, thus, met an exemption from registration set forth in SEC Rule
144(Kk); (2) due to that 144(k) exemption, as well as the fact that Littman and Sturm were
not affiliated with the Company at the purported September 1, 2000 date of the sale, the
4.715 million shares were no longer restricted or control shares; and, (3) as a result, the
recipients of the shares, the entities controlled by Simmons, Gilbert, Zankowski and
Kennedy, could lawfully resell the shares without further legal restrictior@

28.  Zankowski knew, or was reckless in not knowing, that his legal opinion

letter was false and misleading because the sale of stock by Littman and Sturm to


us
See paragraph 12 of Exhibit 34, Zankowski’s 9/1/00 opinion letter to Interwest.  In this paragraph, Zankowski writes, “On the basis of the foregoing facts and circumstances, the transfer of the above shares to the parties indicated in the referenced correspondence [referring to the Star Companies, Falcon Trust and Sierra Advisors, mentioned in another 9/1/00 Zankowski letter – SEC Exhibit 35] may be effected in compliance with the Securities Act of 1933, and not subject to any resale restrictions imposed by the Act, since both Eric Littman and Dennis Sturm have held their shares for in excess of two years and have not been affiliates or control persons for at least three moths.  As such, the share certificates to be received by the parties indicated are not required to bear a restrictive legend under the Securities Act of 1933, and no stop transfer instructions should be noted against the certificates evidencing these shares.  Furthermore any shares held by a non-affiliated person” are not subject to the “volume limitations” imposed by the Act upon the resale thereof.”  Emphasis added.


Simmons, Gilbert, Zankowski and Kennedy Littman did not qualify for any exemption
(Rule 144(k) or otherwise) to the registration requirements of the federal securities laws.
The secret stock sale did not qualify for an exemption from registration under Rule
144(k) because Littman and Sturm actually sold the shares in June 2000 (at the time of
the Merger), when they were affiliates of the Company. Zankowski also knew, or was
reckless in not knowing, that the shares Simmons and Gilbert purchased through the Star
Companies remained restricted and control shares after the sale because Simmons and
Gilbert were also affiliates of the Company at the time of the transaction.

29. In order to evade the registration requirements, Littman sent a signed
stockholder questionnaire to the transfer agent at the same time that Zankowski sent his
opinion letter. In his stockholder questionnaire, Littman represented that, as of
September 1, 2000, he owned 3.715 million shares and did not have a present intention,
either individually or together with any other shareholder, to sell all or a part of the
shares. These representations were false because Littman had already sold nearly all of
his shares together with Sturm to Simmons, Gilbert, Zankowski and Kennedy as part of
the June 2000 Merger. Sturm submitted a similar stockholder questionnaire at Littman’s
behest.

30. In early September 2000, the fraudulent legal opinion letter and the
stockholder questionnaires caused the transfer agent to reissue the 4.715 shares to the
entities controlled by Simmons, Gilbert, Zankowski and Kennedy, without legends on the
stock certificates identifying the shares as having resale restrictions.

31.  Once the legends were removed from the stock certificates, Simmons,

Gilbert, Zankowski and Kennedy were able to sell the shares to public investors through



their entities. Simmons, together with Kennedy and fellow promoter Siciliano began
“pumping” the market price for the Company’s stock through misleading press releases,
touting on the internet, and manipulative trading.

Simmons Pumps Nutraceutical Stock Through False Statements
on the Company’s Website and in Press Releases

32. In October and November 2000, Nutraceutical CEO Simmons published
materially false or misleading statements about the Company on its website and in press
releases, which he disseminated to the public through business wires, mailings to
Nutraceutical shareholders, and stock promoterﬁhired.

33.  The public statements issued by Simmons: (1) claimed that
Nutraceutical’s preservative was tested and proven to preserve “hundreds of food and
beverage products three to five times longer than chemical preservatives used today@)
announced more than $40 million in contracts for the production and distribution of the
preservative; and (3) stated that Nutraceutical’s shares were “poised” to trade on the
NASDAQ and Over-the-Counter Bulletin Board (“EbBB") stock markets.

34.  Simmons knew, or was reckless in not knowing, the public statements he
published were materially false and misleading because Nutraceutical’s preservative had
never been proven as effective by either the Company or any independent party. The
Company’s testing was totally subjective (nothing beyond looking, smelling and tasting
the tested foods), never independently Efied@i therefore unreliable.

35.  Simmons also knew, or was reckless in not knowing, that his public
statements in three November 2000 press releases in were materially false and misleading
because they not only distorted the value and nature of the Nutraceutical’s claimed “$40

million” in contracts but also grossly overstated the readiness of the Company to

10


us
(SEC Exhibit 142, Tab 46; Simmons, at 430 & 437).  NCLI also sent these releases to its shareholders.  (See F. Boyer production).  Simmons claimed that he alone drafted the problematic web postings.  [Cite]  Dowdell also said he received a fax of promotional material from NCLI in Q4 2000 

us
In September 1999, Nutraceutical the exclusive right to manufacture, market, and sell the preservative to the food and beverage industry under the name “Liquisorb.” (SEC Exhibit 92).  

us
In Nutraceutical’s 10/17/00 press release, Simmons was quoted, “The staff of seasoned executives has forecast more than $50 million in sales for the first 12 months with more than half of that amount already contracted on opening day.”

us
Simmons testified as follows:  “We referred -- just referred to the test.  We didn't say what the results were.  We just said it had been tested by Nutrinova . . . the last paragraph of this thing says, “or testing as needed” and so forth.  So anybody who would receive this certainly would not count it as a positive test.  See we try not to pass out all good information, but pass out the bad as well.  This does not give a real good report.  It says it worked in extending the life of yogurt some, but it says that it needs extensive other testing.”  (Simmons, at 219-220).  He was being questioned about the contents of a particular page of NCLI’s web site, found at SEC Exhibit 8, SEC0057.  

us
Additionally, contrary to Simmons’ claims on Nutraceutical’s website and in press releases, the preservative was never tested or proven as effective by either the Company or any independent party.  The Company’s testing was totally subjective (nothing beyond looking, smelling and tasting the tested foods) and never independently verified. NCLI performed only subjective tests of the effectiveness of the preservative, meaning that only human senses, which vary from person to person, were used to evaluate test results.  (Bartlett, at 57, 58, 76, 96, 98, 103, 167, & 175; Gilbert, at __).  NCLI staff would mix various concentrations of the preservative with various foods, leave them on the counter, and check them daily for visible or olfactory signs of “failure.”  (Bartlett, at 167-169; SEC Exhibits 179 & 180, Tabs 33 & 49; Gilbert at __). 

In fact, its lab never had sufficient scientific equipment to test its preservative and the Company’s lab manager and director of quality control quit in May 2001 because she “thought the whole thing was a scam.”  (Bartlett, at 259).  The Company never examined the experiments under a microscope or measured any objective criteria of bacteria, mold, or other sign of food spoilage.  Bartlett, at 220; Gilbert, at __.  It never even had a real microscope or other proper measurement equipment.  Bartlett, at 126-130, 158-160.  Ms. Bartlett, Nutraceutical’s lab manager or director of quality control from August 2000 until mid-May 2001, testified that this purported “proven” testing did not show that the preservative was “effective” in preserving various foods multiple times longer than chemical preservatives, as claimed by the Company’s press releases and web site.  Bartlett explained that NCLI’s subjective testing methodology was scientifically unreliable because an experiment could contain unsafe concentrations of bacteria yet not exhibit bad smell or discoloration.  (Bartlett, at 158-160, 221).  Contrary to 10/17/00 press release (SEC Exhibit 8, SEC0044) (Tab 36), Debra Bartlett, testified that the preservative was cloudy, had a taste, and on some occasions smelled like acetone [nail polish remover.  (Bartlett, at 117).  Simmons, himself, admitted in SEC testimony that the preservative was cloudy.  (Simmons, at 104).  Simmons claimed that baking and seafood industries still wanted the cloudy product, whereas only a clear product was acceptable to beverage industries.  (Simmons, at 105).  Debra Bartlett, the head of the Company’s laboratory from August 1, 2000 to mid-May, 2001, testified that NCLI never was able to produce a non-cloudy, odorless batch of Liquisorb during her tenure.  (Bartlett, at 26).

Bartlett confirmed that, during her tenure from August 2000 to May 2001, and despite her requests therefor, no outside testing was performed on Liquisorb.  (Bartlett, at 76).  The only external testing requisitioned by Nutraceutical occurred more than six months after Simmons published claims that the preservative had been proven effective by independent testing.  These later tests—performed by the University of Florida—showed that the preservative did not work as claimed.  

Simmons claimed tests had been performed by (1) “Nutrinova Nutrition Specialties, Food Ingredients Division of the Hoechst Group;” (2) “Mr. Gerald F. Hicks, Jr., an independent microbiologist in Valparaiso, Indiana;” and (3) the “Research and Development Department of the Royal Crown Company, Inc.”  (SEC Exhibit 8, SEC0057) (Tab 36).  (1) “Nutrinova Nutrition Specialties, Food Ingredients Division of the Hoechst Group;” (2) “Mr. Gerald F. Hicks, Jr., an independent microbiologist in Valparaiso, Indiana;” and (3) the “Research and Development Department of the Royal Crown Company, Inc.”  (SEC Exhibit 8, SEC0057) (Tab 36). 
 
One of these parties, however, told the staff that its tests revealed that the preservative did not work.  (Tab 52).   Royal Crown tested NCLI’s preservative on non-carbonated beverages.  Its general counsel told us that the tests revealed that it “did not work.”  ([date] telephone conversation with ___, Tab 52).  Garland (not Gerald) Hicks, a microbiologist in Valparaiso, Indiana, told the staff that he tested Liquisorb for inventor Bernard Bendiner.  Hicks told us, after looking at NCLI’s website, that NCLI’s claims about the preservative’s efficacy are “rather optimistic” and “outlandish.”  ([date] telephone conversation with ___, Tab 51).  Nutrinova confirmed to us by phone interview that it had no contact with Simmons or NCLI regarding Liquisorb and instructed Simmons to remove any reference to testing by Nutrinova from NCLI’s website.  ([date] telephone conversation with ___,Tab 53; SEC Exhibit 115, Tab 55).  Simmons claimed that Nutrinova demanded this removal because posting the test results violated is confidentiality agreement with PPLLC.  (Simmons, at 218-219).

Moreover, each of these tests was performed by the licensor of the preservative before NCLI licensed the product in 1999 when the preservative contained different ingredients.  (Simmons, at 145, 220; Bartlett, at 64-65, 69-70-71, 109-110; Gilbert, at __).  The product tested by PPLLC contained toxic wax paper, and was different than the non-toxic product that NCLI touted on its website.  (Bartlett, at 64-65, 69-70-71, 109-110; Simmons, at 104, 145, 220; Gilbert, at __).  Simmons claimed that FDA rules permitted NCLI to cite to the results of these tests because the toxic and non-toxic preservatives were sufficiently comparable under the rules.  (Simmons, at 220).  

Robert Winter, attorney for PPLLC, also drew this conclusion in a January 11, 2002 letter to Paul Simmons, as follows:  “We are quite disappointed that two of the tests were performed prior to your being involved with the product and that the one test that postdates your involvement with the product is wholly inadequate for the purpose of marketing Liquisorb to major food and beverage manufacturers.  We had expected that over the past 14 months you would have had the product professionally and independently tested.”  (SEC Exhibit __.)
   


manufacture and sell its preservative and derivative product@mo of these press releases
claimed Nutraceutical had signed two contacts, valued at $10 million and $20 million, to
distribute the preservative, with “deliveries scheduled to begin immediately.” However,
the Company had no preservative to distribute, and these contracts merely granted a third
party the right to be the exclusive distributor of the preservative, should any be produce@
A third November 2000 press release claimed Nutraceutical had also signed a contract to
produce $1 million worth of paintballs per month “as fast as the Company [could] gear-
up to deliver ([first delivery date] estimated to be January 30, 2001) . . ..” However, as
of May, 2001, more than three months after the estimated delivery date, Nutraceutical
had not manufactured a single paintball because it did not have a manufacturing facility,
the equipment, or the technology necessary to do @ Nutraceutical could not even
produce the raw material for the paintballs—a by-product of the preservative—because it
was unable to produce the preservative itself. Nutraceutical never delivered any products
under any of the Etraets publicized by Simmons because it could not produce the
preservative.

36.  Simmons also knew, or was reckless in not knowing, that his statement
that Nutraceutical’s stock was “poised to trade” on the NASDAQ and OTCBB stock
markets in a mid-October 2000 press release was materially false and misleading. @
Simmons knew, @Company did not have independently audited financial statements, a
prerequisite for listing on NASDAQ or the EbBB.

37.  Simmons never publicly disclosed the truth about the terms of the
Company’s contracts or its failure to perform them. Nor did he update the press releases

or Nutraceutical’s website to correct these misstatements and @ssions. Instead,
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us
Other misleading statements on the Website

	In addition, NCLI’s Intobalance release falsely claims that Intobalance’s “marketing program has been designed by some of the nation’s top marketing experts.”   Simmons explained in testimony that the expert referred to is Dennis Clifton, the president of Intobalance.  (Simmons, at 432).  Vagle, however, testified that Barry Walk was the marketing expert referenced in the press release.  (Vagle, at 123-124).  And Walk, according to Vagle, refused his requests for assistance, both in designing a commercial and in providing airtime.  (Vagle, at 123-124).

Also, NCLI’s press release claims the IntoBalance contract is backed by a “six figure cash deposit.”  NCLI’s bank statements, however, show that all the purported checks underlying this deposit bounced soon thereafter.  NCLI’s statements show the deposited checks from Intobalance [11/10 ($50K), 11/22 ($50K), and 12/4 ($53K)] bounced within a month [11/29 ($50K), 12/6 ($50K), and 12/11 ($53K).  NCLI never updated its press release to disclose that there was not six figure cash deposit.  See monthly Mercantile bank account statements produced by J. Orchard under cover letter dated 11/21/03.

Simmons also admitted to other false and misleading statements on NCLI’s website regarding purported contracts for sales of the preservative.  The website claimed NCLI will sign contracts with ten companies “as soon as we can guarantee firm delivery dates.”  (SEC Exhibit 143) (Tab 37).  

These contracts appeared on a page named “NPTI Contracts” [NPTI means Natural Preservation Technology and is the NCLI subsidiary that manufactures the preservative] and under a heading entitled, “List of Currents for NPTI.”  NCLI listed “Meta-Bev, Inc.” claiming, “NPTI have presently completed testing for ten of those companies (with whom Meta-Bev does flavor and fragrance work) and will sign contracts as soon as we can guarantee firm delivery dates.”  (SEC Exhibit 143) (Tab 37).   Simmons testified, however, that any such contract was “not likely to occur for maybe a year because we . . . do not have the capability to take on new contracts right now.”  (Simmons, at 448).  In fact, NCLI had to build an entirely new factory in the Northeast United States before it could make any deliveries under these contracts.   (Simmons, at 449).  

The other contract listed on the “NPTI Contracts” page—Carolina Ingredients, Inc.—also was misleading.  Simmons testified that NCLI’s contract calls for Carolina Ingredients to supply raw materials for the manufacture of the preservative and for NCLI to supply the finished product to Carolina Ingredients’ customers.  As with Meta-Bev, however, NCLI lacked the capacity to send preservative to Carolina Ingredient’s customers.  After the staff highlighted the absence of any such disclaimers on the website for these and other purported contracts, Simmons conceded, “I think clarification is ordered . . . we can’t deliver and that probably should come out.”  (Simmons, at 450-451).

us
The 11/14/00 press release covered the $10 million seafood contract.  See Exhibit 8, SEC0049.  The 11/28/00 release covered the $21 million Aintobalance (sic) contract.  See Exhibit 8, SEC0051.

Rather, as both Simmons and Gilbert admitted in testimony, the contracts provided that the distributors would lose their exclusive rights to distribute the preservative in certain markets if they did not sell $10 or $21 million worth of the preservative.  SEC Exhibit 121, Tab 32.  See Simmons, at 338, 424; Gilbert, at __).  The counter-parties to the Miracle Water and Intobalance contracts also testified that this was the intent of the contracts.  (Vagle, at 77, 100; Morris, at 81).  As Morris explained, “I’m not under any obligation to pay them anything except for what I buy and what profit I make.”  Simmons testified that his attorney opined that Intobalance was obligated to purchase the product under penalty of damages.  (Simmons, at 356-357).


us
The Company’s 11/10/00 press release covered the $11.9 million paintball contract.  See Exhibit 8, SEC0047.  See SEC Exhibit 139, NCL00114.  Simmons testified in May 2000 that NCLI “simply had a concept that [it] thought it had proven to say we could do it.”  (Simmons, at 66).  Mike O’Derrick, a representative of the other party to the purported contract, also told the staff by phone on 2/20/01 that NCLI had not yet begun to test its theory of whether it could manufacture the paintballs.  NCLI omitted this fact from its press release.  

Simmons also testified that he knew as early as three weeks after the November 2000 press release that the Company would not be able to produce the $1 million paintballs per month as claimed.  (Simmons, at 417-418; SEC Exhibit 141, Tab 35).  In his 12/03 production, Simmons produced additional documents that show NCLI was nowhere close to producing paintballs from the time the press release was posted through Spring 2001.  These documents appear to show that basic equipment was not even purchased until mid-2001.  [Cite examples.]  The PNC audit documents NCLI produced after Simmons left the company also show that the Company wrote off its entire investment in paintball production without ever producing a single ball.

Simmons testified in May 2001 that Nutraceutical would not be able to produce any paintballs before September 1, 2001—seven months after the estimated delivery date in the press release. (Simmons, at 417-418).  According to Simmons, NCLI had only acquired a lease on the building for manufacturing the paintballs on May 1, 2001 and it had not yet begun the three-week “build-out” of the building necessary before installing any manufacturing equipment.  (Simmons, at 64, 383).  Indeed, the tenant occupying the building had not yet even vacated by May 7, 2001, the date of Simmons’ testimony.  (Simmons, at 64, 383).  NCLI also omitted these facts from its press release.  Ultimately, NCLI never received the machinery it needed to manufacture the paintballs because it lacked the money to purchase it.  (Koepke, at 80-81).

Simmons testified that, as of the date of his testimony, sixty days remained under the paintball contract to develop the technology and patent it.  (Simmons, at __).  There is no basis for this sixty-day figure from the contract produced by NCLI, which obligates NCLI to patent its technology in a “timely manner.”  (SEC Exhibit 139, NCL00114).

In addition, the statement that the “contract is backed by a mid six-figure cash deposit” in the press release is misleading because this money was not a deposit on paintball sales.  It was a deposit allegedly paid by the paintball company on behalf of NCLI to the manufacturer of the paintball production equipment.  (Simmons, at 415-417).  The contract required NCLI’s paintball buyer to buy the paintball equipment—which it would then lease to NCLI—but did not constitute a “cash deposit” to NCLI.  (SEC Exhibit 139) (Tab 34).  Even Simmons conceded that the website is “not specific as to what [the deposit] is for.”  (Simmons, at 417).

We tried to investigate the validity of the letter of credit and the year supply of purchase orders provided by International Paintball at the beginning of the contract to Simmons related to the paintball contract.  The phone number provided for International Paint ball on its purchase orders is out of service.  See Simmons, at 374, et seq. for names of other persons and entities involved and a description of the relationships.

And even though this is not the seafood contract, its fishy b/c relationships among the players involved suggest the paintball contract was not an arms-length agreement.  O’Derrick, who works for Progressive Media to promote NCLI’s stock, introduced NCLI to the paintball buyer.  Stuart Cohen is the individual Simmons (and Vagle) named as a leader of International Paintball.  S. Cohen is married to Pam Wilkinson, who received NCLI shares from Littman at the time of the Merger for her stock promotion role at Progressive Media.  In addition, Progressive Media/Stuart Cohen/Mike O’Derrick loaned $100,000 to Simmons on September 25, 2000, due in a month.  This loan was collateralized with, and ultimately repaid with, 100,000 shares of [RMH/Eagle Rock] stock that the Star Companies bought in the OCTX Merger.

us
CEO Simmons, Vagle and Morris all testified to this.  (See Koepke, at 87; Morris, at 15; Vagle, at 88).  In fact, NCLI began retesting Miracle Water under its new management in 2002 and found it commercially unfeasible to market the product as seafood preservative.  (Koepke, at 87; CFO Gilbert, at __; Statement of Jim Orchard (NCLI CFO)).  

us
Simmons’ misstatements were material:

Acknowledging the importance Nutraceutical investors placed in the Company’s claims about its production capabilities and sales contracts, Simmons testified that in the fall of 2000 he often received calls from worried investors asking, “Are we in production?  Are you producing?”  Simmons, at 271.  He said, “most of the people who are asking for press releases are people who are already stock owners that bought them as a result of coming to our plant and seeing it, and talking with Ernie, [a purported buyer of the preservative for the seafood industry,] and other people knowing exactly where we are.”  Simmons, at 425.    



 


us
SEC Exhibit 8, SEC0044.

us
Gilbert, at __.  Zankowski testified that the Company retained him in fall 2000 to help it get listed on OTCBB, namely to prepare Nutraceutical’s Form 10 and other necessary filings.  Zankowski, at __.  Zankowski said that, while Simmons had provided him some of the necessary documents Zankowski need to prepare the Form 10, Simmons was largely unhelpful and unresponsive in getting Zankowski what he needed to complete the Form.  Zankowski, at __.  

us
Simmons also failed to disclose that these failures drastically reduced the sales forecasts the Company had published in these releases and postings.  The Miracle Water press release omitted the material term about calculating time under the contract.  Under the written contract, the anniversary year ends one year from thirty days after the agreement was signed.  (SEC Exhibit 121) (Tab 32).  Orally, however, NCLI and Morris agreed that the anniversary year ends one year from thirty days after NCLI begins production.  (Morris, at 45; Simmons, at 339-340).  Consequently, the statement in the press release, that the seafood contract, along with the paintball contract, accounts for forty-five percent of NCLI’s annual sales forecast, no longer was accurate.  As months passed from the date of the press release without production of the seafood preservative—dubbed “Miracle Water”—or the paintballs, the percentage of annual sales accounted for by the expected sales of Miracle Water and paintballs also declined.  Despite this, NCLI never amended its website or issued additional press releases to update investors with these revised “sales” figures.


Simmons hired promoters to draw even more people to Nutraceutical’s @site, its press
releases and other public statements.

Promoters Kennedy and Siciliano Fraudulently Tout Nutraceutical on the Internet

38. Simmons and Gilbert, with Zankowski’s knowledge, paid Kennedy and
Siciliano with free trading Nutraceutical shares to perform “promotional” services,
including “assist[ing] the company in making a market for the stock” and “maintain[ing]
and build[ing]” the stock pric@ennedy was paid 865,000 shares as part of the Merger.
He recruited Siciliano in the summer of 2000. Simmons paid Siciliano 100,000 shares to
provide “promotional” services for Nutraceutical.

39.  While Simmons was issuing false and misleading press releases about
Nutraceutical in October and November 2000, Kennedy and Siciliano posted anonymous
favorable messages about Nutraceutical stock on the “Raging Bull” internet website.
Neither Kennedy nor Siciliano disclosed the compensation they had received for touting
Nutraceutical stock in their postings. They timed these favorable postings to coincide
with Simmons’ false press releases. Siciliano also promoted the stock by handing out
false press releases at an investor conference in New York.

40. For example, on October 17, 2000, Nutraceutical issued a false press
release touting its preservative, claiming its stock was “poised” to trade on NASDAQ and
the OTCBB, and referring investors to Raging Bull for other “investor@ments.” That
same day, using the pseudonym “Rainmakerl” in a message on the Raging Bull message
board dedicated to Nutraceutical stock, Siciliano claimed that Nutraceutical’s stock—
trading then around $5 per share—would rise to $150 per share. He also posted other

wildly optimistic statements about the company on October 17, 2000, and recommended
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us
Jamie Spangler told the staff by phone in multiple conversations in November and December 2003 that he put Simmons in contact with a company called Yo Yo Mail.  This company sent out oodles of e-mails and offered to pay the recipients to read the e-mail about NCLI.

us
Zankowski confirmed that Kennedy received Nutraceutical shares in exchange for “assist[ing] the company in making a market for the stock . . . and for promotion of the stock.  Zankowski, at 254, 256, 353.  Gilbert said that Kennedy was paid 865,000 shares from the Merger with October Project to arrange for numerous individuals to “maintain and build” Nutraceutical’s stock price following the Merger.  Simmons also testified to this.  See Simmons, at 246-253).  For instance, Kennedy was to arrange for www.stockeditor.com to promote NCLI on its website.  (Simmons, at 247).  Someone also was going to send out e-mails “as part of Kennedy’s package” and Simmons thought this had been done and that NCLI’s website got “a bunch of hits” as a result.  (Simmons, at 250).  Kennedy also acted as an underwriter for NCLI stock as part of his promotion efforts, by transferring hundreds of thousands of shares to others with accounts at Global, described in more detail below.


us
SEC Exhibit 8, SEC0044-45.


shares Kennedy and Simmons had promised him for his role in the scheme the same day.
Siciliano knew, or was reckless in not knowing, that his statements were false and
misleading as had no basis to make these claims.

41. On the same day, using the pseudonym “Pupunu,” Promoter Kennedy
posted on Raging Bull the following response to Siciliano’s posting containing the
baseless $150/share prediction:

It seems to me that with [Nutraceutical’s] margins on the preservative alon (sic)

that they could justify a market cap of $750,000,000 dollars (sic) which would put

the stock in the $15.00 range. The only caveat | see is their ability to provide
enough to meet the worlds (sic) demands. Proper marketing with good PR could
be a financial windfall for investors at this point because of the world’s food
problem. Rain [Siciliano’s pseudonym] if this becomes a sexy investment from

(sic) solving hunger problems the (sic) u (sic) may be understating the per E}e #
When he made his Raging Bull postings Kennedy knew, or was reckless in not knowing,
that the Company had yet to produce any preservative on a commercial scale because he
had visited Nutraceutical’s facilities on a regular basis during the second half of 200@

42. In mid-October 2000, during the days and weeks surrounding their
favorable Raging Bull postings about Nutraceutical, Kennedy and Siciliano sold tens of

thousands of shares of their Nutraceutical stock.

Kennedy and Siciliano Manipulate the Market for Nutraceutical Stock

43.  Throughout the fourth quarter of 2000 and into 2001, while falsely touting
and selling off much of their Nutraceutical stock, and while Simmons was disseminating
misleading publicity about the Company, Kennedy and Siciliano also engaged in a

scheme to artificially inflate the demand for Nutraceutical stock, and to prop up its price.

13


us
(SEC Exhibit 226) (Tab 42).  Siciliano also wrote, “my sources tell me that there is quite the marketing campaign behind this situation.  STRONG BUY!!!!!!!!”  (SEC Exhibit 224) (Tab 40).  And he asserted, “There is no question in my mind that this is an extraordinary buy at these levels.  The way the company stands right now with contracts they have IN HAND this stock will perform to your liking.”  (SEC Exhibit 227) (Tab 43).  In testimony, Siciliano admitted, proudly, that he had absolutely no basis for ANY of the assertions in these postings.  For instance, he wrote, “my sources tell me there is quite the marketing program behind this situation,” but admitted no one had told him anything of the sort.  Siciliano, at __.  He also admitted that his $150/share prediction was an exaggeration.  Siciliano, at __.

	Siciliano said he didn’t recall if he had viewed NCLI’s 10/17/00 press release.  In a 10/18/00 letter from Siciliano to Simmons, however, Siciliano writes about sending the company’s latest press release to someone from CNBC.

us
(SEC Exhibit 223) (Tab 39).  

us
Gilbert said that Kennedy would have seen that NCLI was not in production.  Gilbert, at __ .  Simmons said Kennedy was there often.  Simmons, at __.


This was done through bogus, prearranged stock trades among their own and related
accounts.

44, The market for Nutraceutical stock was ripe for manipulation for several
reasons. First, there was no trustworthy financial information about the Company
publicly available. Financial statements were not published after the Merger, nor were
any requisite SEC filings made that contained such information. The only information
came in the form of Simmons’ false and misleading press releases and other public
statements made on Nutraceutical’s website and elsewhere. Second, there had been scant
trading in the stock. Only about 40,000 Nutraceutical shares had traded on just 22 days
of trading@ween the June 2000 Merger and early October 2000, when Kennedy and
Siciliano began their manipulation. Finally, when Kennedy and Siciliano started their
manipulative trading in early October 2000, they, together with Simmons, Gilbert and
Zankowski, controlled as much as 95 percent of the five million purportedly non-
restricted shares of Nutraceutical stoc@

45.  Soon after receiving his 865,000 shares in late September and early
October, Kennedy distributed approximately 300,000 of these shares to offshore
brokerage accounts owned and controlled by approximately twenty of his friends and
associates (the “Transferee Accounts”)@ne of Kennedy’s transferees was Siciliano who
received 100,000 of his shares from Kennedy on October 17, 2000. At Kennedy’s
recommendation, many of these Transferee Accounts were opened with the same broker
at Global Securities Corp., a brokerage firm in Vancouver, Canad@ly weeks before

Kennedy transferred his Nutraceutical shares to them.
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us
NCLI traded only 1 day between 1/00 and 8/00 – On 3/23/00, ALEX bought 1000 shares for $1 per share.  About 16,500 shares traded on 9 separate days in 8/00 for between $4 and $5 per share, on average.  About 16,500 more shares traded on 6 separate days in 9/00 for between $4 and $7.  About 8,500 more shares traded in 6 days in the first part of October before Kennedy’s first matched trade.  See trading data spreadsheet.   

us
As of September 1, 2000, the total number of shares publicly owned and available for trading was five million and consisted of Kennedy’s 865,000 shares, Simmons and Gilbert’s 3.75 million shares, Zankowski’s 100,000 shares, the 250,000 shares Littman and Sturm kept in the Merger, and whatever remained of the 35,000 shares held by original October Project shareholders.  Simmons and Gilbert also indicated in testimony that Kennedy knew that that they had not publicly sold any of their 3.75 million shares in the fourth quarter of 2000.  See SEC Exhibit 243; Interwest Stockholder List.  

Kennedy likely believed Simmons and Gilbert were not selling any of their 3.75 million shares during his manipulative trading scheme.  Both Simmons and Gilbert testified that they suspected that Kennedy was dumping contrary to their expectation that he would not be doing so.  Simmons, at __; Gilbert, at __.  This leaves in play only Kennedy, Zankowski, Littman and Sturm’s shares.  Even though Kennedy, Zankowski and Sturm sold more than ____ Nutraceutical shares from October 2000 through January 2001, they still never controlled less than ___ percent of the public float during that time.


us
The two largest recipients of Kennedy’s shares (including Siciliano) were registered with the NASD until barred in the mid-1990s for non-payment of fines.  Kennedy transferred 100,000 shares to each.  Siciliano refused to provide SEC investigative testimony regarding conversations he had with Kennedy relating to the transfer of these 100,000 shares of Nutraceutical stock from Kennedy’s brokerage account to his account.  The other recipient of 100,000 shares from Kennedy failed, without explanation, to comply with his subpoena for testimony.

Kennedy as Underwriter of Nutraceutical Shares

Who is Who, What Did They Get From Kennedy, and How Do They Know Him

Exar, Goldbay, Southbeach and Venture received 200,000 total NCCL shares from Kennedy.  In early October 2000 Falcon Trust transferred 100,000 NCCL shares to Southbeach International and 100,000 shares Exar Trading, which transferred shares to Gold Bay Funding (10,000) and Venture Trading (50,000).

Kennedy 	= 	Falcon Trust
Dennee		=	Exar Trading + Goldbay Funding (See notes of 2/04 t/c with Dennee’s attorney, 
Mike Wolford)
Siciliano		=	Southbeach International + Venture Trading (See notes of 2/04 t/c with 
Dennee’s attorney, Mike Wolford)
Spangler 	= 	Stockeditor.com

Siciliano and Dennee were business associates of Kennedy at the time they received shares from him.  Goldbay (#042-633U), Exar (#041-621U), Southbeach (#47-168U) and Venture all are Bahamian entities and Nancy Lake and Janis Galanis opened brokerage accounts with Steve Toban at Global Securities for all but Venture in 1999 or 2000.  [We have requested ownership documentation from the Bahamas securities authorities.]  Lake opened an account for Venture at the Canadian firm Union Securities (#028529U-5) in November 1998.  There is considerable correspondence from Lake to Toban in the form of instructions to move money or stock between various brokerage and bank accounts.  Below is a series of indications that these four entities are connected with Kennedy.

Dennee = Exar + Goldbay.  It is Dennee whom Gilbert and Simmons, at Kennedy’s behest, paid 100,000 shares in exchange for “finding investors in NCLI.”  (Gilbert, at __).  Gilbert said that Kennedy told Gilbert/Simmons that Kennedy paid Dennee the 100,000 from his own stash of Merger shares and Gilbert/Simmons reimbursed Kennedy thereafter 100,000 Eagle Rock shares.  Dennee’s attorney gave a conflicting story in an attorney proffer.  (See notes of 2/2004 t/c.)  He told us that Dennee had provided undefined “stock promotion” services to Kennedy in the past for other companies.  In exchange for these services (which apparently were the buying of stock), Kennedy paid Dennee stock that lost value.  To make up for these losers, Kennedy gave Dennee 100,000 NCLI shares.  While Dennee met with the Company in Florida, Dennee’s lawyer said Dennee never provided services to NCLI.  Of course, Dennee and his Exar/Goldbay accounts bought NCLI stock, which seems to fit the pattern of the sort of “promotional” services Dennee had provided to Kennedy in the past for other companies.

We believe Dennee owns Exar because Dennee’s attorney, Mike Wolford, told us as much in an attorney proffer (see notes of 2/04 t/c).  We also have other evidence.  Dennee signs as a witness on an Exar account opening document and there are numerous wire transfers from Exar to Dennee’s Citibank account.  There also are transfers from Exar’s brokerage account to an attorney trust account held by William Sheldon, who told us by phone that he permitted Dennee to wire money to this account and withdraw it.  Sheldon said Dennee didn’t always have a bank account of his own and said Sheldon never knew from whence the wired proceeds came.  [Sheldon Interview, [date], 2003.]  We also think Dennee owns the Exar account because of a 10/27/00 correspondence from Spangler (stockeditor.com owner) to “Steve and Jenny” (believed to be Toban) where he seems to indicate this.  (Exar sent NCCL to Spangler and Spangler sent $$ to Exar in this letter).  As for Goldbay, there are wire transfers from Goldbay to the same Dennee Citibank account.   

Dennee was formerly registered with the NASD until 1995 when his registration was revoked for non-payment of fines.  [D/O/B, 2/5/61, ss# 068-52-8395, CRD# 1331068].  Dennee was disciplined in two of the same cases as Siciliano: in 1993 by NASD for abusive and coercive sales practices that misled and defrauded the investing public; and in 1993 by the NY state attorney general’s office for unregistered sales of leveraged commodity investments while at Swiss Co. International Corp.   Following a hearing, Michigan securities regulators revoked his agent registration and imposed a C&D for his selling unregistered nonexempt securities to MI clients. 

Siciliano = Southbeach + Venture.  Dennee’s attorney, Mike Wolford, told us as much in an attorney proffer (see notes of 2/04 t/c).  We also have other evidence.  We have two October 2000 letters from Spangler (stockeditor.com owner) to Toban where he seems to indicate refer to Southbeach as Siciliano or Rainmaker Holdings, an entity we know to be affiliated with Siciliano.  See 10/17/00 and 10/27/00 letters and business card linking Siciliano and Rainmaker.  

We have evidence that Southbeach transferred money to Falcon Trust ($8,000 “for services rendered”, undated; $10K in exchange for 10,000 more NCLI shares; and $1,500 for SFTS Stock, undated), Jamie Spangler ($1,470 on 1/9/01 – Spangler is stockeditor.com owner Simmons testified about), and Eric Littman ($60,000 on 3/19/01 and $10,000 on 3/23/01).  We also see that Spangler transferred money to Southbeach  (Spangler transferred $5505.00 to Southbeach on 10/17/00).  

Siciliano (Rainmaker1) and Kennedy (Pupunu) exchanged messages on Raging Bull hyping NCLI and Simmons testified that they hired Siciliano to promote NCLI.  [Simmons said, and NCLI books reflect, that NCLI paid Siciliano 100,000 restricted shares for his promotion work.  I suspect Kennedy arranged to front Siciliano 100,000 purportedly non-restricted shares to trade during the holding period, like Kennedy did for Dennee with the 100,000 purportedly non-restricted shares Gilbert and Simmons paid for PR and “investment services.”]  

As for Venture, its connection to the others—aside from being transferred 50,000 shares from Dennee and that Nancy Lake opened a brokerage account in a Canadian firm)—is that it wires money to the same bank account—an attorney Trust Account in the name of William Sheldon, III—as Exar (Dennee). [Sheldon said that he did not recognize Venture Trading.] 

Siciliano also got 100,000 shares in mid-October 2000.  Records from his account show he paid Kennedy’s Falcon Trust account $8,000 at around the time of the stock transfer.  We also have a record of Siciliano paying another $1,500 to Kennedy, apparently for SFTS stock.  These records show Siciliano also paid Littman $70,000 at around this time.  

In August 1996, the NASD, fined, censured and barred Siciliano from association with any NASD member in any capacity, and fined him $15,000 for failing to provide requested documents and appear for on the record testimony.  In the early and mid-1990s, Siciliano was also fined, suspended and barred by the NASD and four state securities regulators for abusive, coercive, and misleading sales practices that defrauded the investing public, and selling unregistered securities while not being licensed.  CRD# 124-62-5117, ss# 124-62-5117, d/o/b 6/29/66.  See Web CRD for legacy disclosure occurrence details about his disciplinary history.     

Sales by Dennee & Siciliano - We can account for the sales by some of these transferees of Kennedy’s shares.  Southbeach International received 100,000 shares and sold or transferred all by the end of 2000 for more than $246,000.  Exar Trading received 100,000 shares and transferred or sold all of them by the end of January 2001 for more than $150,000.  Venture Trading received 50,000 and sold them all by the end of 2000 for more than $95,000.  Gold Bay Funding received 10,000 shares and sold them all by the end of November 2000 for more than $25,000.

Kennedy Distributes Approximately 150,000 Shares to Nearly 20 Other Individuals  - In September and October of 2000, Kennedy also transferred nearly 150,000 more shares to numerous individuals, many with recently-opened Global Securities.  In mid-September, Kennedy made the following transfers: 15K to Joseph Dowdell (opened 5/00); 10K to David Garrick (opened 9/00; 10K to Chris Sentle ($5K) ; 20K to Honest Tee; 4K to R. Wasilweski ($2K), 4K to J. Wasilewski ($2K); 2K to Howie Buck ($1K); 4K to the McCarthys ($2K); and 4K to the Morettis ($2K).  (Tab 31).  On other dates: 5K to Steve Kasper on 9/15/00 (opened 9/00) (1K sale settled on 10/00 and the rest sold in 7/01); 2,500 to Steve Gonzalez 10/6/00 (opened 10/00) (sale settled on 12/11/00); 15,000 to Mickey Carter by October 2000; 5K to Frank Weir ($2.5K) on 10/23/00; 11,000 to Richard Wasilweki on 10/30/00; 2K to Karl Asacher on 10/7/00; 20K more to David Garrick on 1/8/01; 3K to Kim Kennedy on 10/23/00 (opened 10/00). 

The bolded names are those from whom Kennedy received payment for NCLI shares in June 2000.  The amount of payment also is indicated in bold parenthesis.  Kennedy received this payment into the Zankowski & Associates account f/b/o Rosewood at Wachovia, #12-280-371.

We know that many, if not all, these people are friends of Kennedy.  Joseph Dowdell told the staff by phone (see 2/6/04 t/c notes) that many of these people were friends with Kennedy, including: Frank Weir (Dowdell’s business associate), Mickey Carter (Kennedy’s neighbor in Florida), Karl Asacher (Dowdell’s employee), Chris Sentle (Kennedy friend and fellow Bowling Green State University graduate), David Garrick (plays hockey with Kennedy).  Kim Kennedy is Kennedy’s sister.  

Because Kennedy and some of the owners of the accounts to which Kennedy transferred his NCLI stock have taken the fifth and/or refused to cooperate in our investigation (Dennee, Sicilano), we cannot be sure to what extent Kennedy conducted trading among the various accounts with the cooperation of the other account holders or, as with Gilbert’s War Eagle account, via unauthorized trading.  

We have arranged to take Toban’s testimony in February or March 2004 in cooperation with the Investment Dealer’s Association of Canada.  Hopefully, Toban can shed light on the extent of Kennedy’s scheme.  Even if Kennedy didn’t conduct unauthorized trading in these transferee accounts—as he did in Gilbert’s War Eagle account—Toban may have tipped Kennedy to orders from these account, prompting Kennedy to place matching orders.

We spoke to Joseph Dowdell on 2-4-04, to whom Kennedy transferred 15K NCCL shares in September 2000.  Dowdell said Kennedy gave him the 15K shares as a loan to cover a margin call for the Motorola stock he owned in his GSCF margin account.  Dowdell said authorized the sales and purchases of NCLI stock were legitimate and not directed by Kennedy.  Kennedy also introduced Dowdell to NCLI and Dowdell spoke on 4-5 occasions with NCLI personnel about he preservative.  He bought shares based on these conversations.  Dowdell said he didn’t know Kennedy had any business relationship with NCLI or owned any NCLI stock or if Kennedy transferred stock to any other people.  Dowdell did know some of the others to whom Kennedy transferred stock.  He and Kennedy went to Bowling Green University with Chris Sentle; Frank Weir works for Dowdell’s company and Karl Asacher does business with Dowdell’s company (or vice versa).  Dowdell didn’t know they received NCLI shares but knew they knew of Toban and Kennedy.


us
Account opening documents from some of these accounts list Kennedy as a referral, i.e., Stephen Kasper and Kim Kennedy.  Other account holders told the staff that they opened their Global accounts at Kennedy’s suggestion, i.e., Rodney Gilbert; Joseph Dowdell, and David Garrick.  Other account documents don’t refer to Kennedy at all, i.e., Gonzalez, J. Spangler and Cynthia Crimi (Spangler referral).

We plan to interview the Global Securities broker – Steve Toban – in April.  In his Wells submission, Kennedy claims that his broker (unidentified, but presumably Toban) solicited Kennedy to make certain trades in Nutraceutical.


46. Between October 2, 2000, and February 2, 2001, Kennedy and Siciliano
conducted “matched orders” and “wash sales” in Nutraceutical stock between themselves
and among some Transferee Accounts to: (1) simulate market activity in Nutraceutical
stock; (2) mislead the market that genuine investors were buying for legitimate
investment purposes; and (3) artificially prop up the Company’s stock pric@\/latched”
orders are “orders for the purchase/sale of a security that are entered with the knowledge
that orders of substantially the same size, at substantially the same time and price, have
been or will be entered by the same or different persons for the sale/purchase of such
security.” “Wash” sales are transactions involving no change in beneficial ownership.
Many of these matched orders and wash sales were executed only seconds apart, and
more than half were executed less than an hour apart. Kennedy and Siciliano timed some
of their manipulative trades in October and November to coincide with the Company’s
false and misleading press releases and their own false touts on Raging Bull.

47. Between September 2000 and January 2001, Kennedy’s distribution of
hundreds of thousands of purportedly non-restricted Nutraceutical shares to his friends
and associates together with the matched orders and wash sales conducted by Kennedy
and Siciliano, steadily increased the volume of trading in the stock, giving investors a
false picture of genuine market activity. Their manipulation also propped up the price of

Nutraceutical stock.
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We do not have order tickets for any of the trades made in these Canadian brokerage accounts.  The time information we have, therefore, is only execution times from the NASD.  The IDA of Canada may be able to provide tickets if Global produces tickets to them.


The Defendants Sell Their Nutraceutical Stock

48. The dissemination of false and misleading information about the Company
by Simmons in October and November 2000, together with fraudulent Internet touting
and manipulative trading in the fourth quarter of 2000 by Kennedy and Siciliano, caused
increased trading volume in Nutraceutical stock and propped up the stock price. The
Defendants sold their Nutraceutical shares into this artificially inflated market for
sizeable profits.

49. Simmons and Gilbert, through their Star Companies, received 3.75 million
Nutraceutical shares in the October Projects merger. In October 2000 and mid-2001,
Simmons and Gilbert used 600,000 shares to repay two separate personal loans to
Simmons, totaling $400,000. In mid-2001 and early 2002, Simmons and Gilbert, through
their Star Companies, also sold 235,000 of these shares for more than $600,000, making
their total profit approximately $1 million. Simmons and Gilbert paid Kennedy and
Siciliano hundreds of thousands of shares to manipulate Nutraceutical’s stock price at the
time Simmons repeatedly published materially false and misleading statements about the
Nutraceutical on the Company’s website and in press releases. Simmons and Gilbert
knew, or were reckless in not knowing, that they were selling shares into an artificially
inflated market (created in part by their own conduct) in violation of the registration and
antifraud provisions of the federal securities laws.

50. In late 2000 and early 2001, Kennedy sold hundreds of thousands of
Nutraceutical shares for approximately $440,000 in profits. Later in 2001, Kennedy sold
many more Nutraceutical shares for approximately $400,000 in profits. In the fourth

quarter of 2000, Kennedy also transferred approximately 300,000 Nutraceutical shares
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with a market value of approximately $1.5 million to his friends and colleagues.
Kennedy repeatedly made anonymous, false postings on Raging Bull about Nutraceutical
and his own stock trades and engaged in repeated fraudulent stock trading to manipulate
the market for Nutraceutical stock. Kennedy knew, or was reckless in not knowing, that
he was selling shares into an artificially inflated market (created in part by his own
conduct) in violation of the registration and antifraud provisions of the federal securities
laws.

51. In the fourth quarter of 2000, Siciliano publicly sold approximately
100,000 Nutraceutical shares for approximately $63,000 in illicit profits. Like Kennedy,
Siciliano repeatedly made anonymous, false postings on Raging Bull about Nutraceutical
and his own stock trades and engaged in repeated fraudulent stock trading to manipulate
the market for Nutraceutical stock. Siciliano knew, or was reckless in not knowing, that
he was selling shares into an artificially inflated market (created in part by his own
conduct) in violation of the registration and antifraud provisions of the federal securities
laws.

52. In 2000 and 2001, Zankowski publicly sold thousands Nutraceutical stock
for approximately $170,000 in illicit profits. He also compensated his employees and
others with thousands of shares of Nutraceutical stock with a market value of
approximately $81,000. Nutraceutical also paid Zankowski $10,000 for legal and other
services he provided in connection with the merger. As counsel for the Company,
Zankowski knew, or was reckless in not knowing, that he was improperly selling

restricted shares to the investing public, and that he was selling shares into an artificially
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inflated market in violation of the registration and antifraud provisions of the federal
securities laws.

53. Littman was paid approximately $150,000 for the sale of his October
Projects shares to Simmons, Gilbert, Zankowski and Kennedy. In September 2000,
Littman transferred to his wife and another person half of the 200,000 purportedly non-
restricted Nutraceutical shares he kept after the Merger. The market value of these
100,000 shares was approximately $500,000 at the time of transfer. Littman publicly sold
thousands of Nutraceutical shares in 2001 for a profit of approximately $130,000.

COUNT I
OFFER AND SALE OF UNREGISTERED SECURITIES IN VIOLATION OF

SECTIONS 5(a) AND 5(c) OF THE SECURITIES ACT
(All Defendants)

54.  The Commission repeats and realleges Paragraphs 1 through 53 of this
Complaint as if fully set forth herein.

55. No registration statement was filed or in effect with the Commission
pursuant to the Securities Act and no exemption from registration exists with respect to
the securities and transactions described in this Complaint.

56.  From approximately May 2000 through the end of 2002, the Defendants,
directly and indirectly: (i) made use of the means or instruments of transportation or
communication in interstate commerce or of the mails to sell securities, through the use
or medium of a prospectus or otherwise; and/or (ii) made use of the means or instruments
of transportation or communication in interstate commerce or of the mails to offer to sell
or offer to buy securities through the use or medium of any prospectus or otherwise,
without a registration statement having been filed or being in effect with the SEC as to

such securities.
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57. By reason of the foregoing, the Defendants, directly or indirectly, have
violated Sections 5(a) and 5(c) of the Securities Act, 15 U.S.C. 8§ 77e(a) and 77e(c).

COUNT 11
FRAUD IN VIOLATION OF SECTION 10(b)
OF THE EXCHANGE ACT AND RULE 10b-5 THEREUNDER
(Defendants Simmons, Gilbert, Kennedy, Zankowski and Siciliano)

58.  The Commission repeats and realleges Paragraphs 1 through 53 of this
Complaint as if fully set forth herein.

59. From approximately May 2000 through mid-2001, Simmons, Gilbert,
Kennedy, Zankowski and Siciliano, directly and indirectly, by use of the means and
instrumentalities of interstate commerce, and of the mails in connection with the purchase
or sale of securities, knowingly, willfully or recklessly: (a) employed devices, schemes or
artifices to defraud; (b) made untrue statements of material facts and/or omitted to state
material facts necessary in order to make the statements made, in the light of the
circumstances under which they were made, not misleading; and/or (c) engaged in acts,
practices and courses of business which operated as a fraud upon the purchasers of such
securities.

60. By reason of the foregoing, Defendants Simmons, Gilbert, Kennedy,
Zankowski and Siciliano, directly or indirectly, violated Section 10(b) of the Exchange

Act, 15 U.S.C. § 78j(b), and Exchange Act Rule 10b-5, 17 C.F.R. § 240.10b-5.
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COUNT 111
TOUTING IN VIOLATION OF
SECTION 17(b) OF THE SECURITIES ACT
(Defendants Kennedy and Siciliano)

61. The Commission repeats and realleges Paragraphs 1 through 53 of this
Complaint as if fully set forth herein.

62. From approximately October through December 2000, Kennedy and
Siciliano, directly and indirectly, by use of any means or instruments of transportation or
communication in interstate commerce, or by use of the mails, published, gave publicity
to or circulated communications which, though not purporting to offer a security,
described such security for a consideration received or to be received, directly or
indirectly, from an issuer, underwriter or dealer, without fully disclosing the receipt,
whether past or prospective, of such consideration and the amount thereof.

63. By reason of the foregoing, Kennedy and Siciliano, directly or indirectly,
have violated and, unless enjoined, will continue to violate Section 17(b) of the Securities
Act, 15 U.S.C. 8 77q(b).

RELIEF REQUESTED

WHEREFORE, the Commission respectfully requests that this Court enter an Order:

A Pursuant to Section 20(b) of the Securities Act [15 U.S.C. §77t(b)],
permanently enjoining Simmons, Gilbert, Kennedy, Zankowski, Siciliano and Littman
from future violations of Sections 5(a) and (c) of the Securities Act [15 U.S.C. 8§
77(e)(a) and (c)];

B. Pursuant to Section 21(d)(1) of the Exchange Act [15 U.S.C. § 78u(d)(1)],

permanently enjoining Simmons Gilbert, Kennedy, Zankowski and Siciliano from future
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violations of Section 10(b) of the Exchange Act [15 U.S.C.§ 78(j)(b)] and Rule 10b-5
thereunder [17 C.F.R. § 240.10b-5];

C. Pursuant to Section 20(b) of the Securities Act [15 U.S.C. 8§ 77t(b)],
permanently enjoining Kennedy and Siciliano from future violations of Section 17(b) of
the Securities Act [15 U.S.C. § 77q(b)];

D. Pursuant to Section 20(d) of the Securities Act [15 U.S.C. § 77t(d)] and
Section 21(d)(3) of the Exchange Act [15 U.S.C. 8 78u(d)(3)], directing Simmons,
Gilbert, Kennedy, Zankowski, Siciliano and Littman to pay civil money penalties;

E. Pursuant to Section 20(g) of the Securities Act [15 U.S.C. § 77t(g)] and
Section 21(d)(6) [15 U.S.C.§ 78(u)(d)(6)] of the Exchange Act, barring Simmons,
Gilbert, Kennedy, Zankowski, Siciliano and Littman from participating in an offering of
penny stock;

F. Pursuant to Section 21(d)(2) of the Exchange Act [15 U.S.C. §
78(u)(d)(2), barring Simmons and Gilbert from serving as officers or directors of any
public company;

G. Requiring Simmons, Gilbert, Kennedy, Zankowski, Siciliano and Littman
to disgorge any profits, gains or other proceeds realized as a result of their illegal
conduct, with prejudgment interest;

H. Granting such further relief as this Court may deem just and appropriate.
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Dated: November 12, 2004

By:

Of Counsel:

Lawrence A. West
Fredric D. Firestone
Gerald W. Hodgkins
David A. Neuman

Respectfully submitted,

Kathleen A. Ford

Trial Counsel

Florida Bar No. 0792934
Attorney for Plaintiff
SECURITIES AND EXCHANGE
COMMISSION

450 Fifth Street, N.W.
Washington, D.C. 20549-0911
Direct Dial: (202) 942-2787
Facsimile: (202) 942-9581
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